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The Comptroller General 
of the United States 

Washington, D.C. 20548 

Decision 

ACR Electronics, Inc. Matter oE 

We: B-232130.2, B-232130.3 

Date: December 9, 1988 

DIGEST 

1. Contracting agency's decision to cancel a request for 
proposals for supplying batteries was reasonable where: 
( 1 )  the solicitation contained an obsolete drawing with the 
incorrect dimensions that overstated the agency's minimum 
needs; and ( 2 )  the passage of many months in connection 
with lengthy negotiations and bid protest caused 
approximately one-third of the required quantity to be 
needed on an emergency basis, thus requiring an accelerated 
delivery schedule for that portion of the total requirement. 

2. Protest alleging that the contracting agency improperly 
included another offeror's proposal in the competitive range 
is academic where the contracting agency properly canceled 
the original solicitation. 

DECISION 

ACR Electronics, Inc., protests cancellation of request for 
proposals (RFP) No. F41608-87-R-0738, issued by the 
Department of the Air Force for 88,495 batteries for use in 
beacon radios. The protester contends that the contracting 
officer unreasonably canceled the solicitation on the bases 
that: ( 1 )  a manufacturing drawing included in the 
solicitation erroneously contained the wrong dimensions: and 
( 2 )  part of the total requirement had become urgent, 
requiring an expedited delivery schedule. The protester 
also contends that, before the RFP was canceled, the Air 
Force had improperly included another offeror's proposal in 
the competitive range and allowed that offeror to revise its 
initial proposal, even though ACR had submitted the only 
acceptable initial proposal. ACR argues that it should be 
awarded the contract under the original RFP, because it 
submitted the only proposal that was properly included in 
the competitive range. 

We deny the protest. 



The s o l i c i t a t i o n  was i s s u e d  on October 20 ,  1987,  and ,  a s  
amended, r e q u i r e d  s u b m i s s i o n  o f  i n i t i a l  proposals by 
F e b r u a r y  1 ,  1988. Proposals were s u b m i t t e d  by ACR and  
Mathews Associates,  I n c .  Mathews p r o p o s e d  t o  s u p p l y  
b a t t e r i e s  w i t h  a n  o p e r a t i n g  l i f e  t h a t  was s h o r t e r  t h a n  t h a t  
r e q u i r e d  by t h e  RFP. Mathews e x p l a i n e d  t h a t  t h i s  exception 
was n e c e s s a r y  b e c a u s e  it was u n a b l e  t o  o b t a i n  t h e  r i g h t  s i z e  
a l k a l i n e  c e l l  t o  u s e  a s  a component o f  t h e  b a t t e r y .  ACR 
o f f e r e d  t o  p r o v i d e  i t s  own p a r t  number ( A C R  pa r t  N o .  A3-03- 
0 0 5 2 )  i n s t e a d  o f  t h e  A i r  Force p a r t  number s p e c i f i e d  i n  t h e  
RFP. An A i r  Force e n g i n e e r  d e t e r m i n e d  t h a t  A C R ' s  p a r t  
N o .  A3-03-0052 had d i f f e r e n t  d i m e n s i o n s  t h a n  t h e  b a t t e r y  
s p e c i f i e d  i n  t h e  RFP a n d ,  therefore ,  would n o t  mate p r o p e r l y  
w i t h  t h e  end p r o d u c t .  The c o n t r a c t i n g  o f f i c e r  d e t e r m i n e d  
t h a t  b o t h  o f f e r s  were t e c h n i c a l l y  u n a c c e p t a b l e ,  b u t  t h a t  
A C R ' s  proposal was s u s c e p t i b l e  o f  b e i n g  made a c c e p t a b l e .  

D i s c u s s i o n s  were c o n d u c t e d  w i t h  ACR a l o n e  on a number of 
issues, i n c l u d i n g  p r i ce ,  cost and  p r i c i n g  d a t a ,  w a i v e r  o f  
f i r s t  a r t i c l e  t e s t i n g ,  A C R ' s  s o u r c e  f o r  t h e  a l k a l i n e  c e l l  
component ,  and s u p p l y i n g  t h e  A i r  Force p a r t  i n s t e a d  o f  t h e  
ACR pa r t .  The n e g o t i a t i o n s  c o n t i n u e d  t h r o u g h  t h e  end o f  
J u n e  1988. A t  t h a t  time, t h e  c o n t r a c t i n g  o f f i c e r  d e c i d e d  
t h a t ,  d u e  t o  t h e  c o n s i d e r a b l e  t i m e  t h a t  had p a s s e d ,  it was 
p o s s i b l e  t h a t  Mathews would be a b l e  t o  o b t a i n  t h e  a l k a l i n e  
c e l l s  n e c e s s a r y  f o r  t h e  b a t t e r y  l i f e  t o  conform t o  t h e  RFP's  
r e q u i r e m e n t .  T h e r e f o r e ,  t h e  c o n t r a c t i n g  o f f i c e r  c o n c l u d e d  
t h a t  d i s c u s s i o n s  s h o u l d  be h e l d  w i t h  Mathews a s  i t s  proposal 
was a l s o  s u s c e p t i b l e  o f  b e i n g  made a c c e p t a b l e .  T h e  
d i s c u s s i o n s  w i t h  Mathews r e v e a l e d  t h a t  Mathews  had 
d i s c o v e r e d  a s u p p l i e r  f o r  t h e  ce l l s  and  t h a t  i t s  p r o p o s a l  
would be a c c e p t a b l e  t o  t h e  A i r  Force. A c c o r d i n g l y ,  t h e  A i r  
F o r c e  r e q u e s t e d  best and f i n a l  o f f e r s  (BAFOs) from b o t h  
firms by l e t t e r  o f  J u l y  27. 

ACR f i l e d  a protest  i n  o u r  O f f i c e  on J u l y  29, c o n t e n d i n g  
t h a t  t h e  A i r  Force i m p r o p e r l y  a l l o w e d  Mathews back  i n t o  t h e  
c o m p e t i t i v e  r a n g e  and  c o n d u c t e d  d i s c u s s i o n s  w i t h  t h a t  f i r m .  
On Augus t  5, t h e  A i r  F o r c e  c a n c e l e d  t h e  s o l i c i t a t i o n  on  t h e  
bas i s  t h a t  it c o n t a i n e d  a n  o b s o l e t e  s p e c i f i c a t i o n .  On 
Augus t  1 7 ,  ACR f i l e d  a s e c o n d  pro tes t  w i t h  o u r  O f f i c e  
c o n t e n d i n g  t h a t  t h e  c a n c e l l a t i o n  was imprope r .  

On Augus t  3 1 ,  a new s o l i c i t a t i o n  f o r  33 ,853  b a t t e r i e s  was 
i s s u e d  t o  ACR a n d  Mathews t o  f i l l  w h a t  t h e  A i r  Force 
d e t e r m i n e d  had become a n  emergency need .  A c o n t r a c t  was 
awarded  t o  Mathews p u r s u a n t  t o  t h i s  emergency p r o c u r e m e n t  on 
S e p t e m b e r  30. T h e  A i r  F o r c e  reports t h a t  it i n t e n d s  t o  
c o n d u c t  a n o t h e r  p r o c u r e m e n t  f o r  t h e  r e m a i n d e r  o f  i t s  b a t t e r y  
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r e q u i r e m e n t s  i n  t h e  f u t u r e  and t h a t  b o t h  f i r m s  w i l l  be  
s o l i c i t e d  f o r  t h a t  r e q u i r e m e n t .  

The f i r s t  issue f o r  our r e s o l u t i o n  is  w h e t h e r  t h e  
c a n c e l l a t  i o n  of  t h e  o r i g i n a l  p rocuremen t  was p r o p e r .  

I n  a n e g o t i a t e d  p r o c u r e m e n t ,  g e n e r a l l y ,  c o n t r a c t i n g  
o f f i c i a l s  need o n l y  d e m o n s t r a t e  a r e a s o n a b l e  b a s i s  f o r  
c a n c e l l a t i o n  a f t e r  receipt  of  p r o p o s a l s ,  a s  opposed t o  t h e  
" c o g e n t  and c o m p e l l i n g "  r e a s o n  r e q u i r e d  t o  c a n c e l  a n  
i n v i t a t i o n  f o r  b i d s  where s e a l e d  b i d s  have  been  opened.  
C o o p e r V i s i o n ,  I n c . ,  B-229920.2, Mar. 23, 1988, 88-1 C P D  
(I 301. T h e  s t a n d a r d s  d i f f e r  b e c a u s e  i n  p r o c u r e m e n t s  u s i n q  
s e a l e d  b i d s ,  c o m p e t i t i v e  p o s i t i o n s  a re  exposed  as a r e su l f  
o f  t h e  p u b l i c  open ing  o f  b i d s ,  w h i l e  i n  n e g o t i a t e d  
p r o c u r e m e n t s  there  i s  no p u b l i c  o p e n i n g .  - I d .  

Here, t h e  A i r  Force d e t e r m i n e d  t h a t  t h e  m a n u f a c t u r i n g  
d r a w i n g  i n c l u d e d  i n  t h e  RFP was o b s o l e t e .  T h e  RFP 
o r i g i n a l l y  i n c l u d e d  r e v i s i o n  A t o  t h e  r e l e v a n t  d r a w i n g ,  b u t  
a more c u r r e n t  r e v i s i o n  ( r e v i s i o n  B), i n c r e a s i n g  t h e  
d i m e n s i o n s  r e q u i r e d  f o r  b o t h  t h e  l e n g t h  and t h e  w i d t h  of  t h e  
b a t t e r i e s ,  s h o u l d  h a v e  been  i n c l u d e d .  The A i r  Force a r g u e s  
t h a t  t h i s  r e l a x a t i o n  o f  t h e  s p e c i f i c a t i o n s  may r e su l t  i n  a n  
i n c r e a s e  i n  c o m p e t i t i o n  and more a c c u r a t e l y  r e p r e s e n t s  t h e  
A i r  Force's n e e d s .  T h e  protester  c o n t e n d s  t h a t  t h e  
d i m e n s i o n  c h a n g e s  were minor  i n  n a t u r e  and ,  b e c a u s e  
r e v i s i o n  B a c t u a l l y  a l l o w e d  f o r  a s l i g h t l y  l a r g e r  b a t t e r y  t o  
b e  s u p p l i e d ,  a b a t t e r y  m a n u f a c t u r e d  t o  t h e  o r i g i n a l  
s p e c i f i c a t i o n s  would a l so  meet t h e  r e v i s e d  s p e c i f i c a t i o n .  
T h u s ,  ACR c h a r g e s  t h a t  t h e  A i r  Force's n e e d s  would have  been 
m e t  u n d e r  e i t h e r  s p e c i f i c a t i o n  and ,  t h e r e f o r e ,  t h e  A i r  
Force had n o  need t o  c a n c e l  t h e  o r i g i n a l  RFP. 

T h e  A i r  F o r c e  a l so  a r g u e s  t h a t  c a n c e l l a t i o n  was j u s t i f i e d  
b e c a u s e ,  d u e  t o  t h e  p a s s a g e  o f  t i m e  d u r i n g  which 
n e g o t i a t i o n s  were c o n d u c t e d ,  a p p r o x i m a t e l y  o n e - t h i r d  of  t h e  
t o t a l  b a t t e r y  r e q u i r e m e n t  became needed  on an  emergency 
b a s i s ,  r e q u i r i n g  d e l i v e r y  on a more a c c e l e r a t e d  s c h e d u l e  
t h a n  c a l l e d  f o r  by t h e  RFP. The c o n t r a c t i n g  o f f i c e r  
c o n c l u d e d  t h a t  a d d i t i o n a l  d i s c u s s i o n s  migh t  be r e q u i r e d  t o  
n e g o t i a t e  t h e  optimal a c c e l e r a t e d  d e l i v e r y  s c h e d u l e  f o r  t h e  
emergency p o r t i o n  of t h e  t o t a l  r e q u i r e m e n t ,  t h u s  c r e a t i n g  
t h e  i m p r e s s i o n  o f  an  a u c t i o n  t h r o u g h  s u c c e s s i v e  r o u n d s  of 
BAFOs. The A i r  F o r c e  a l so  c o n t e n d s  t h a t  t h e  compressed  
d e l i v e r y  s c h e d u l e  w i l l  h ave  a s i g n i f i c a n t  impact on b o t h  
p r i c e  and p o t e n t i a l  c o n t r a c t o r s '  a b i l i t y  t o  pe r fo rm.  
A c c o r d i n g l y ,  t h e  c o n t r a c t i n g  o f f i c e r  c o n c l u d e d  t h a t  it would 
b e  b e s t  t o  s p l i t  t h e  t o t a l  r e q u i r e m e n t  i n t o  two 
procuremen t s - - an  emergency p rocuremen t  f o r  33,853 u n i t s  and 
a f u t u r e  p r o c u r e m e n t  f o r  t h e  r e m a i n d e r .  
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I n  o u r  view, t h e  d e c i s i o n  t o  c a n c e l  was p r o p e r .  F i r s t ,  t h e  
A i r  F o r c e  d e t e r m i n e d  t h a t  t h e  s p e c i f i c a t i o n s  were n o t  
a c c u r a t e  and d i d  n o t  r e p r e s e n t  t h e  A i r  Force 's  a c t u a l  needs .  
I n  e s s e n c e ,  t h e  o r i g i n a l  RFP o v e r s t a t e d  t h e  a g e n c y ' s  a c t u a l  
n e e d s .  I n  view o f  t h e  f a c t  t h a t  o n l y  two o f f e r s  were 
s u b m i t t e d  i n  response t o  t h e  RFP, t h e  A i r  Force d e c i s i o n  t o  
reso l ic i t  w i t h  r e l a x e d  s p e c i f i c a t i o n s  t h a t  more a c c u r a t e l y  
d e s c r i b e  t h e  items needed  and t h a t  may r e s u l t  i n  enhanced  
c o m p e t i t i o n  was r e a s o n a b l e .  - See CooperVis ion ,  I n c . ,  
B-229920.2, s u p r a .  

Second,  t h e  c o n t r a c t i n g  o f f i c e r  l e a r n e d  t h a t  t h e  d e l a y s  i n  
t h e  p rocuremen t  p r o c e s s ,  i n c l u d i n g  those r e l a t e d  t o  t h e  
l e n g t h y  n e g o t i a t i o n s  and t h e  i n i t i a l  p r o t e s t  t o  o u r  O f f i c e ,  
had r e s u l t e d  i n  an  emergency need f o r  a s i g n i f i c a n t  p o r t i o n  
o f  t h e  items. I n  t h i s  r e g a r d ,  t h e  A i r  Force reports t h a t  
t h e  ba t t e r i e s  o p e r a t e  emergency locator beacons  t h a t  a r e  
used  t o  locate  downed crew members, and t h a t  t h e  RFP a d v i s e d  
from t h e  ou tse t  t h a t  t h e  t o t a l  r e q u i r e m e n t  was u r g e n t ;  
o b v i o u s l y ,  t h e  p a s s a g e  of  many months  had made p a r t  o f  t h e  
r e q u i r e m e n t  even  more u r g e n t .  I n  our v iew,  t h e  A i r  Force's  
a rgument  t h a t  an a c c e l e r a t e d  d e l i v e r y  s c h e d u l e  f o r  t h e  
emergency p o r t i o n  o f  t h e  t o t a l  r e q u i r e m e n t  w i l l  h ave  a 
s i g n i f i c a n t  impact on p r i c e  is r e a s o n a b l e .  A compressed  
d e l i v e r y  s c h e d u l e  g e n e r a l l y  is  more d i f f i c u l t  t o  a c h i e v e  a n d  
i s  l i k e l y  t o  r e s u l t  i n  h i g h e r  u n i t  prices. I t  l o g i c a l l y  
follows t h a t  t h e  nonemergency p o r t i o n  o f  t h e  e n t i r e  b a t t e r y  
r e q u i r e m e n t  may r e su l t  i n  lower u n i t  p r i c e s  and may a t t r a c t  
more c o m p e t i t i o n ,  b e c a u s e  more t i m e  w i l l  be  a l l o w e d  f o r  
d e l i v e r y ,  i f  t h i s  nonemergency requirement is p r o c u r e d  
i n d e p e n d e n t l y  from t h e  emergency r e q u i r e m e n t .  A c c o r d i n g l y ,  
s p l i t t i n g  t h e  r e q u i r e m e n t  i n  order t o  o b t a i n  a compressed  
d e l i v e r y  s c h e d u l e  f o r  t h e  A i r  F o r c e ' s  emergency n e e d s ,  w h i l e  
a t t e m p t i n g  t o  o b t a i n  t h e  b r o a d e s t  possible competition f o r  
t h e  r e m a i n i n g  n e e d s ,  was r e a s o n a b l e .  

I n  v iew of o u r  f i n d i n g  t h a t  t h e  A i r  Force p r o p e r l y  c a n c e l e d  
t h e  o r i g i n a l  s o l i c i t a t i o n ,  t h e  protester ' s  a l l e g a t i o n  t h a t  
t h e  A i r  Force i m p r o p e r l y  i n c l u d e d  Mathew's  p r o p o s a l  i n  t h e  
competitive r a n g e  and c o n d u c t e d  d i s c u s s i o n s  w i t h  t h a t  f i r m  
is academic  and w i l l  n o t  b e  c o n s i d e r e d  f u r t h e r .  Mark ' s  
Movers and S t o r a g e ,  I n c . ,  B-229945, J a n .  22, 1988, 88-1 CPD 
1 6 4 .  

The protest  is d e n i e d .  

G e n e r a l  C o u n s e l  
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